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United States Court of Appeals for the 
District of Columbia 


1 In the Municipal Court of the District of 

Columbia 

No. 13,395 

Wm. M. Throckmorton, Inc., a Corporation, Plaintiff> 

vs. 

William Olson, Defendant. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, That in the Municipal Court of 
the District of Columbia, at the City of Washing¬ 
ton in said District, at the times hereinafter men¬ 
tioned, the following papers were filed and pro¬ 
ceedings had, in the above-entitled cause, to-wit: 

2 In the Municipal Court of the District of 

Columbia 

M. C. No. A 13,395 

Wm. M. Throckmorton, Inc., a Corporation, Investment 
Building, Washington, D. C., Plaintiff, 

vs. 

William Olson, 5306 Illinois Ave., N. W., Washington, 

D. C., Defendant. 

Declaration 

I 

The plaintiff, Wm. M. Throckmorton, Inc., a corporation, 
sues the defendant, William Olson, for that, heretofore, on, 
to wit, the 8th day of October, 1937, the plaintiff was a real 
estate broker in the District of Columbia and as such was 
employed by the defendant to find and locate a certain type 
house suitable to the defendant; that plaintiff located and 
exhibited several houses to the defendant, and on, to wit, 
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the 11th day of October, 1937, negotiated a contract by and 
between said defendant and one Paul Armentrout, wherein 
and whereby said Armentrout agreed to sell to the defen¬ 
dant, and the defendant agreed to purchase, property known 
as 111 South Brook Lane, Montgomery County, Maryland, 
for the sum of $10,000; that defendant paid as a deposit 
at the time of entering into the contract aforesaid the sum 
of $200, which sum has not been forfeited; that said con¬ 
tract also provided that said plaintiff was to receive from 
the seller of said property the regular brokerage commis¬ 
sion as prescribed by the Washington Real Estate Board, 
amounting to $500; that the defendant wholly and wrong¬ 
fully failed and refused to comply with the terms of his 
said contract, although the seller tendered himself ready, 
able and willing to perform his part of said contract; that 
by reason of the fault and default of said defendant, plain¬ 
tiff has been deprived of and has suffered a loss in the 
amount of 500, as shown in the bill of particulars hereto 
annexed and made a part hereof. 

3 II 

And said plaintiff, Wm. M. Throckmorton, Inc., a cor¬ 
poration, further sues the defendant, William Olson, for 
that, theretofore, on, to wit, the lltli day of October, 1937, 
plaintiff was a real estate broker in the District of Colum¬ 
bia and as such was employed by the defendant to find and 
locate a certain type house suitable to the defendant; that 
plaintiff located and exhibited several houses to the defen¬ 
dant, and on, to wit, the 11th day of October, 1937, nego¬ 
tiated a contract by and between said defendant and one 
Paul Armentrout, wherein and whereby said Armentrout 
agreed to sell to the defendant, and the defendant agreed 
to purchase property known as 111 South Brook Lane, 
Montgomery County, Maryland, for the sum of $10,000; 
that defendant paid as a deposit at the time of entering 
into the contract aforesaid the sum of $200, which sum has 
not been forfeited; that said contract also provided that 
said plaintiff was to receive from the seller of said prop¬ 
erty the regular brokerage commission as prescribed by 
the Washington Real Estate Board, amounting to $500; 
that defendant authorized plaintiff to order the examina¬ 
tion of title to said property and prepare all necessary 
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deeds of conveyance thereto; that pursuant to said author¬ 
ization, plaintiff ordered said examination of title and pre¬ 
pared all necessary deeds of conveyance; that the defen¬ 
dant wholly and wrongfully failed and refused to comply 
with the terms of his said contract or to pay to plaintiff 
the expenses incurred by it by reason of the authorization 
aforesaid, although the seller tendered himself ready, able 
and willing to perform his part of said contract. That by 
reason of the fault and default of the defendant, plaintiff 

51.50 

has sustained losses in the further sum of $00.50 , being the 
cost of examination of title and preparing all necessary 
deeds of conveyance, as shown in the bill of particulars 
hereto annexed and made a part hereof. 

4 Wherefore, plaintiff bring this suit and claims 

551.50 

judgment of the defendant in the sum of $ 500.50 , with 
interest from October 11, 1937, besides costs. 

(s) LOUIS OTTENBERG 

(s) H. MAX AMMERMAN 
Investment Building 
Attorneys for Plaintiff 

5 In the Municipal Court of the District of 

Columbia 

M. C. No. A 13,395 

Wm. M. Throckmorton, Inc., a Corporation, Investment 
Building, Washington, D. C., Plaintiff, 
vs. 

William Olson, 5306 Illinois Ave., N. W., Washington, 

D. C., Defendant 

Bill of Particulars 

I To damages for breach of contract sustained by 
plaintiff, Wm. M. Throckmorton, Inc., in loss of 
brokerage commission earned by it by reason 
of its employment by defendant, William Olson, 
to find a house suitable to him, said commission 
being earned by plaintiff by virtue of negotiat¬ 
ing a contract dated, to wit, October 11, 1937, 
between defendant and Paul Armentrout, the 
loss of which said commission was occasioned 
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bv the failure of defendant to comply with the 
terms of said contract (said brokerage commis¬ 
sion being the regular commission prescribed 
by the Washington Real Estate Board, namely, 

5% on $10,000, the purchase price of the prop¬ 
erty mentioned in the aforesaid contract.... $500.00 


II To expense authorized by defendant and in¬ 
curred by plaintiff: 00 

Examination of title and tax certificate $35.50 

Preparing deed and notary fee. 5.50 

State s t amps on dee d . 10.00 

Rec or ding deed . 000 

Settlement fee . 6.00 *$00 

Preparing trust . 5.00 


51.50 


■0030 


551.50 

■50030 

with interest from October 11, 1937, besides costs. 

(s) LOUIS OTTENBERG 
(s) H. MAX AMMERMAN 
Investment Building 
Washington, D. C. 
Attorneys for Plaintiff 

6 In the Municipal Court of the District of 

Columbia 
M. C. No. A 13,395 

Wm. M. Throckmorton, Inc., a Corporation, Investment 
Building, Washington, D. C., Plaintiff, 
vs. 

William Olson, 5306 Illinois Ave., N. W., Washington, 

D. C. 

Pleas 

L 

The defendant, William Olson, for plea to Count I of the 
declaration, admits, denies and avers as follows: 

Denies that on, to wit, the 8th day of October, 1937, or 
any other date, he employed the plaintiff to find a certain 
type house suitable to defendant, or to perform any other 
services, and avers that on, to wit, the 9th day of October, 
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1937, the defendant first contacted a representative of 
plaintiff and indicated an interest in houses which plaintiff, 
as a real estate agent or broker, might have for sale; ad¬ 
mits that a memorandum of sale covering property known 
as 111 South Brook Lane, prepared and signed by plaintiff, 
as agent, was agreed to and signed by one Paul Armentrout, 
as seller, and the defendant, as purchaser, on the 11th day 
of October, 1937, also admits that he deposited with the 
plaintiff, as agent, the sum of $200.00, but denies that said 
deposit has not been forfeited and avers that said deposit 
has been forfeited and the defendant relieved from all fur¬ 
ther liability under said contract through the exercise of 
an option by the seller as therein provided; admits that 
plaintiff, under said contract, was to receive from the seller 
of said property, except in case of forfeiture of deposit, 
the regular rate of commission fixed by the Washington 
Real Estate Board but denies any knowledge as to what 
the amount thereof, if any, would be, and denies that 
7 the plaintiff was entitled to any commission under 
the facts in this case. 

Denies each and every other allegation in said first Count 
contained, not heretofore admitted, qualified or denied. 

n 

And the said defendant, William Olson, for plea to Count 
II of the declaration, admits, denies and avers as follows: 

Denies that on, to wit, the 11th day of October, 1937, or 
any other date he employed the plaintiff to find a certain 
type house suitable to the defendant, or to perform any 
other services, and avers that on, to wit, the 9th day of 
October, 1937, the defendant first contacted a representa¬ 
tive of plaintiff and indicated an interest in houses which 
plaintiff, as a real estate agent or broker, might have for 
sale; admits that a memorandum of sale covering property 
known as 111 South Brook Lane, prepared and signed by 
plaintiff, as agent, was agreed to and signed by one Paul 
Armentrout, as seller, and the defendant, as purchaser, 
on the 11th day of October, 1937, also admits that he de¬ 
posited with the plaintiff, as agent, the sum of $200.00, but 
denies that said deposit has not been forfeited and avers 
that said deposit has been forfeited and the defendant re¬ 
lieved from all further liability under said contract through 
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the exercise of an option by the seller as therein provided; 
admits that plaintiff, under said contract, was to receive 
from the seller of said property, except in case of forfeiture 
of deposit, the regular rate of commission fixed by the 
Washington Real Estate Board but denies any knowledge 
as to what the amount thereof, if any, would be, and denies 
that the plaintiff was entitled to any commission under the 
facts in this case. 

Avers that plaintiff, on the 20th day of October, 1937, was 
informed that plaintiff was unable and unwilling to 
8 complete arrangements for the purchase of said 
house; that any authorization of the plaintiff by the 
defendant to incur expense incident to examination of title, 
tax certificate, conveyancing, and recording is contained in 
said contract; that said authorization was conditioned upon 
consummation of the said contract to sell and the transfer 
of the said property to defendant; that said contract was 
terminated and canceled and the defendant relieved of all 
liability thereunder by the exercise, by the said Armentrout, 
of the option provided therein to declare a forfeiture and to 
retain the deposit. 

Denies each and every other allegation in said second 
Count contained, not heretofore admitted, qualified or 
denied. 

STANLEY WORTH 

Attorney for Defendant 
Munsey Building 
Washington, D. C. 

Receipt of copy of the above Pleas, also copy of the Affi¬ 
davit of Defense, is hereby acknowledged this 19 day of 
January, 1938. 

(s) LOUIS OTTENBERG 
Attorney for Plaintiff. 

9 Finding of Fact 

Mins. 113, p. 229, 

February 11, 1938: 

Come now the parties hereto, and this cause being heard 
and submitted, the Court finds in favor of the plaintiff in 
the sum of Five Hundred Fifty one dollars and Fifty cents 
($551.50) with interest from October 11,1937. 
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10 In the Municipal Court of the District of Columbia 

M. C. No. A 13,395 

Wm. M. Throckmorton, Inc., a Corporation, Plaintiff , 


v. 

William Olson, Defendant. 

Motion in Arrest of Judgment 

Now comes the defendant by his attorney, Stanley Worth, 
and moves that judgment pursuant to the finding of the 
Court entered February 11, 1938 be arrested for the follow¬ 
ing reasons: 

1. The first count of the declaration fails to state a cause 
of action. 

2. The allegations in both the first and second count are 
repugnant. 

3. The defects in said first and second counts have not 
been aided nor cured by the evidence but have been made 
more apparent. 

STANLEY WORTH 
Attorney for defendant 
Munsey Building 
Washington, D. C. 

Service of copy of the above motion and points and au¬ 
thorities in support thereof is acknowledged this 15th day 
of Februarv, 1938. 

(s) LOUIS OTTENBERG 
Attorney for plaintiff. 

11 In the Municipal Court of the District of Columbia 

M. C. No. A 13,395 

Wm. M. Throckmorton. Inc., a Corporation, Plaintiff , 

v. 

William Olson, Defendant. 

Motion for New Trial 

Now comes the defendant by his attorney, Stanley Worth, 
and moves for a new trial for the following reasons: 

1. The finding of the Court is not supported by any evi¬ 
dence. 
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2. The finding of the Court is contrary to the weight of 
evidence. 

3. The Court erred in overruling defendant’s motion for 
a directed verdict at the conclusion of plaintiff’s case. 

4. The Court erred in overruling defendant’s motion for 
a directed verdict when renewed at the conclusion of de¬ 
fendant’s case. 

5. The Court erred in finding for the plaintiff. 

6. The Court erred in not finding for the defendant. 

STANLEY WORTH 
Attorney for defendant 
Munsey Building 
Washington, D. C. 

Service of copy of the above motion and points and au¬ 
thorities in support thereof is acknowledged this 15th day 
of February, 1938. 

(s) LOUIS OTTENBERG 
Attorney for plaintiff. 

12 Final Judgment 

Mins. 113, p. 263, 

February 24, 1938: 

Come now the parties hereto by their respective attor¬ 
neys of record, and thereupon defendant’s motions for a 
new trial and in arrest of judgment filed herein being heard 
and considered, it is ordered that said motions be, and the 
same are hereby overruled, provided the plaintiff consent 
to a remittitur of One Hundred Dollars ($100.00) of the 
finding entered, otherwise defendant’s motion for a new 
trial to be granted. 

Further, it appearing to the court that the plaintiff has 
forthwith filed a remittitur of One Hundred Dollars of the 
finding heretofore entered, it is ordered that defendant’s 
motion for a new trial be, and it is hereby overruled and 
judgment for the balance of said finding is hereby ordered 
entered. Wliereupon it is considered that the plaintiff re¬ 
cover of the defendant the sum of Four Hundred Fifty One 
Dollars and Fifty Cents ($451.50) with interest from Oc¬ 
tober 11, 1937 and costs and have execution thereof. 
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13 UNITED STATES OF AMERICA, ss: 

The President of the United States, 

To the Honorable George C. Aukam, Judge of the Mu¬ 
nicipal Court of the District of Columbia, 

Greeting: 

Because in the record and proceedings, as also in the 
rendition of the judgment of a plea which is in the said 
Municipal Court, before you, between Wm. M. Throck¬ 
morton, Inc., a corporation, plaintiff, and William Olson, 
Defendant, No. A-13,395, a manifest error hath happened, 
to the great damage of the said Defendant as by his com¬ 
plaint appears. We being willing that error, if any hath 
been, should be duly corrected, and full and speedy justice 
done to the parties aforesaid in this behalf, do command 
you, if judgment be therein given, that then, under your 
seal, distinctly and openly, you send the record and pro¬ 
ceedings aforesaid, with all things concerning the same, to 
the United States Court of Appeals for the District of Co¬ 
lumbia, together with this writ, so that you have the same 
in the said Court of Appeals, at Washington, within 20 
days from the settling of the bill of exceptions, or within 
such additional time after the expiration of the 20 days as 
the court below or a judge thereof for sufficient cause shall 
allow; that the record and proceedings aforesaid being in¬ 
spected, the said Court of Appeals may cause further to be 
done therein to correct that error, what of right and ac¬ 
cording to the laws and customs of the United States should 
be done. 

Witness the Honorable D. Lawrence Groner, Chief Jus¬ 
tice of the said Court of Appeals, the 28th day of March, 
in the year of our Lord one thousand nine hundred and 
thirty-eight. 

JOSEPH W. STEWART 

(Seal) Clerk of the United States Court of 

Appeals for the District of Columbia . 

Allowed by 

HENRY W. EDGERTON, 

Associate Justice of the United States Court 
of Appeals for the District of Columbia. 

Endorsed on Back: Filed Mar. 29,1938 Municipal Court 
District of Columbia. 
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14 In the Municipal Court of the District of Columbia 

M. C. No. A. 13,395 

Wm. M. Throckmorton, Inc., a Corporation, Investment 
Building, Washington, D. C., Plaintiff , 

v. 

William Olson, 5306 Illinois Ave., N. W., Washington, 

D. C., Defendant. 

Bill of Exceptions 

Be is remembered that the above entitled cause came on 
for hearing before HON. GEORGE C. AUKAM, one of 
the judges of this Court on the 31st day of January, 1937. 
LOUIS OTTENBERG, ESQ. and H. MAX AMMERMAN, 
ESQ. appeared for the plaintiff and STANLEY WORTH, 
ESQ. appeared for the defendant. 

Thereupon the plaintiff called as its first witness Conway 
Russell, who, after being first, duly sworn, testified that on 
October 9, 1937 he was a salesman for the plaintiff a real 
estate concern, and was approached by the defendant and 
his wife while witness was at a house located on Reno Road, 
this city, which plaintiff had listed for sale and which wit¬ 
ness was endeavoring to sell; that he showed defendant and 
his wife through the house but thev were not satisfied and 
asked witness if he had other houses he could show them, 
describing a particular type of house they desired. Wit¬ 
ness stated that as many people like to be shown houses 
who have no intention of buying, he asked defendant if 
he would buy if witness found for him the particular type 
house he desired; that defendant thereupon stated to wit¬ 
ness that if witness would find a property of that particu¬ 
lar type which was suitable to defendant, he would buy it 
through witness. 

Witness further stated that thereafter he showed defendant 
and his wife several houses which he had listed for sale and 
finally interested them in a house known as 111 South 

15 Brook Lane, Montgomery County, Maryland; that he 
informed defendant that the price of the house was 

$10,950.00; that defendant stated he did not wish to pay 
so much money for a house; that witness informed de¬ 
fendant he doubted if the owner would take less than 
$10,500.00; that defendant stated he would be willing to 




WILLIAM OLSON VS. WM. M. THROCKMORTON, INC. 11 

offer $10,000.00 for the house, signed an offer to that ef¬ 
fect, and requested witness to “see if you can get that 
through for me at that figure.” Witness replied that he 
would do whatever he could to try and get the deal through 
at defendant’s price and terms. Plaintiff thereupon intro¬ 
duced in evidence, without objection, as plaintiff’s Ex¬ 
hibit No. 1 the offer of defendant to purchase the house 
at $10,000.00. Said exhibit reads as follows: 

(Insert Plaintiff’s Exhibit No. 1) 

16 Said witness further stated that on October 12, 1937 
he informed defendant that plaintiff had prevailed 
upon the owner to accept defendant’s offer and sign the con¬ 
tract but that in view of the fact that defendant’s offer was 
nearly $1,000.00 under the owner’s price, plaintiff had been 
obliged by the owner to accept a reduction of $100.00 in its 
commission. Defendant then stated that he never thought 
that witness could get the contract through at such a low 
figure and witness then asked defendant if he would be will¬ 
ing to pay plaintiff $100.00 to make up for the reduction 
in commission, in view’ of the fact that he did get the con¬ 
tract through, explaining, however, that there was no ob¬ 
ligation on defendant’s part to do so; and that defendant 
stated he w’as more than willing to pay the plaintiff $100.00 
in view of the fact that witness had been able to get the 
contract through at such a low figure. 

Plaintiff’s second witness w’as William M. Throckmorton, 
w T ho, after being first duly sworn, testified that he was 
President of plaintiff corporation; that he first saw defen¬ 
dant after the contract had been signed by both the defen¬ 
dant and the owmer of the property; that he acquainted 
defendant with the difficulties he had had in inducing the 
owner to accept the terms offered by defendant and that 
plaintiff had been obliged to reduce its commission $100.00 
in order to get defendant’s offer through. Witness also 
requested that defendant pay plaintiff $100.00 to compen¬ 
sate it for loss of commission and also assured defendant 
that he was under no obligation to do so; and that defen¬ 
dant stated he had never expected that plaintiff would suc¬ 
ceed in getting through his offer and that in view of the 
low price at which he w r as obtaining the property he would 
be glad to make up the difference in commission. 
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The said witness further stated that defendant discussed 
with him a method of financing the property; that witness 
advised defendant that the property could be financed 
through the Travelers Insurance Co. more advantageously 
than under the method already agreed to by defendant in 
his contract of purchase; and that defendant signed an 
application for a loan from the Travelers Insurance 
17 Co., prepared by witness, and on behalf of defendant 
witness arranged for and obtained a loan commit¬ 
ment. This application was introduced in evidence by 
plaintiff, without objection, as plaintiff’s Exhibit No. 2. 
Plaintiff’s Exhibit No. 2 reads as follows: 

(Insert plaintiff’s Exhibit No. 2) 

IS Witness stated that he received no pay for render¬ 
ing this service to defendant. 

Said witness further testified that several days after the 
contract had been signed the defendant informed witness 
that he wanted the basement floor of the property repainted; 
that he informed defendant that he doubted if the owner, 
in view of the low purchase price, would be willing to ex¬ 
pend any money on the property; that, nevertheless, wit¬ 
ness spoke with the owner and induced him to have the 
basement floor painted without cost to defendant. For this 
service plaintiff made no charge to the defendant. 

Said witness further testified that he “promptly” ordered 
the examination of title, etc., as authorized by defendant in 
the contract of purchase; that this was done prior to the 
time he first heard that defendant had decided not to per¬ 
form according to his contract; that he was not sure of the 
exact date on which he heard that defendant did not wish to 
perform but that it was probably about October 22, 1937; 
that upon the date fixed for settlement under the contract 
the owner of the property executed a deed of conveyance 
and was ready, able and willing to perform according to his 
contract but that defendant failed to appear at the settle¬ 
ment; and that the Title Company made a charge against 
plaintiff of $51.50 and rendered a bill which was introduced 
in evidence by the plaintiff, without objection, as plaintiff’s 
Exhibit No. 4. Plaintiff’s Exhibit No. 4 reads as follows: 

(Insert plaintiff’s Exhibit No. 4) 
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19 The third witness called was Paul Armentrout, 
who, having been first duly sworn, testified that he 

was the owner of the property in question; that the price 
of the property was $10,950.00; that as a result of Mr. 
Throckmorton’s efforts he had agreed to accept defendant’s 
offer of $10,000.00 and pay plaintiff a commission of $400.00, 
although the regular commission as fixed by the Washing¬ 
ton Real Estate Board, and recited in the contract, was 
$500.00; that he signed the contract of purchase; that on or 
about October 22, 1937 he was informed by letter that de¬ 
fendant did not wish to consummate the contract for the 
purchase of the property; that he signed a deed of convey¬ 
ance and was ready, able and willing to perform on the 
settlement date according to the contract; that prior to the 
settlement date defendant’s attorney wrote him a letter 
asking him to declare a forfeiture of the $200.00 under the 
contract; that he had not done so, and had not authorized 
the return of the deposit and had not declared a forfeiture 
under the contract. 

Plaintiff then rested. Thereupon defendant’s attorney 
moved for a directed verdict for the defendant on the grounds 
that the plaintiff had not made out a prima facie case; that 
no contract of employment of the plaintiff by the defendant 
had been established; that there was no privity of contract 
between the plaintiff and the defendant so as to entitle 
the plaintiff to recover; that the only contract which had 
been proved was the written contract constituting plain¬ 
tiff’s Exhibit No. 1; that under said written contract plain¬ 
tiff was the agent or broker for the owner of the property 
and not for the defendant; that said written contract pro¬ 
vided for liquidated damages; that the retention of the de¬ 
posit amounted to declaring a forfeiture under said con¬ 
tract; and that the charges made by the Title Company 
against plaintiff could have been avoided. Defendant’s 
motion for a directed verdict was overruled, and an excep¬ 
tion was taken by defendant’s attorney, which was allowed. 

Thereupon the defendant appeared as his only witness. 
After being first duly sworn the defendant testified 

20 that he and his wife called at the Reno Road house 
October 9,1937 where they met plaintiff’s agent, Mr. 

Russell who showed them through the house; that they had 
a conversation concerning the type of house desired, the 
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witness explaining that since there were only he and his 
wife it was not particularly important whether there were 
two or three bedrooms; that Russell offered to show them 
other houses he had for sale which he thought would suit 
them; that witness told Russell he did not want to take up 
his (Russell’s) time particularly since it was raining, but 
Russell said that that was what he was there for; that Rus¬ 
sell showed them other houses; that witness liked the 
said house at 111 South Brook Lane and was told that the 
price was $10,950.00; that he signed a form of contract 
(plaintiff’s Exhibit No. 1) and paid the deposit of $200. 
therein referred to and gave the contract to Russell to pro¬ 
cure the owner’s signature thereto; that the next day, Oc¬ 
tober 12, 1937, Russell told witness that the owner had ac¬ 
cepted the offer and signed the said contract but that plain¬ 
tiff would not receive any commission by reason of the low 
purchase price; that Russell told him he was not obligated 
to do so but requested witness to pay plaintiff $100.00; 
that later witness and Russell were joined by Throckmor¬ 
ton who stated that plaintiff would have to “split” its 
commission due to the low price, and made a similar re¬ 
quest of the witness for $100.00, also stating that there was 
no obligation on the witness to pay the plaintiff; that on 
October 20, 1937 witness notified Russell and later Throck¬ 
morton that he wished to withdraw from the deal; that on 
October 22, 1937 witness notified the owner to the same 
effect; and that witness has never received the return of 
the deposit or any portion thereof. Witness further tes¬ 
tified that his wife was with him during all the foregoing 
transactions and that she was not present in Court. 

The defendant then rested, and defendant’s attorney re¬ 
newed his motion for a directed verdict for the defendant, 
which was taken under advisement by the Trial Court. 

Said motion was overruled and the defendant took 
21 an exception which was allowed. On February 11, 

1938 the Trial Court, on the whole case, entered its 
finding for the plaintiff in the sum of $551.50, with interest 
from October 11, 1937, to which defendant excepted, which 
exception was allowed. Thereafter, on February 15, 1938, 
the defendant duly filed a motion in arrest of judgment and 
a motion for new trial which motions were submitted and 
argued before the Trial Judge February 24, 1938. Said 
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motions were overruled upon condition that plaintiff remit 
the sum of $100.00, this being the difference between the 
Washington Real Estate Board commission and the amount 
which plaintiff agreed to take from the owner as its com¬ 
mission. This remittitur was filed promptly. Exceptions 
were taken to the overruling of said motions, and were al¬ 
lowed. Judgment was entered for the plaintiff in the sum 
of $451.50 on February 24, 1938, to which judgment and 
ruling of the Court the defendant excepted, which excep¬ 
tion was allowed. 

And thereupon, and as all of said exceptions were duly 
noted and allowed as aforesaid and duly entered upon the 
minutes of the Court, and because the matters and things 
hereinbefore recited are not matters of record, in order to 
make the same a part of the record herein which is hereby 
ordered, so that the defendant may have his case reviewed 
on appeal, the defendant, by his attorney, moves the Court 
to sign and seal this, his Bill of Exceptions, to have the 
same force and effect as if each and every one of said ex¬ 
ceptions had been separately signed and sealed, which mo¬ 
tion is granted by the Court; and thereupon the defendant 
tenders this, his Bill of Exceptions, and requests the Court 
to sign and seal the same, which is accordingly done, now 
for then, this 6th day of May, 1938. 

GEORGE C. AUKAM 
Presiding Judge 

Agreed to: 

LOUIS OTTENBERG 
H. MAX AMMERMAN 
Attorneys for Plaintiff 

STANLEY WORTH 

Attorney for Defendant 

Endorsed on Back: Filed May 6, 1938—Municipal Court 
—District of Columbia. 
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WILLIAM OLSON VS. WM. M. THROCKMORTON, INC. 


22 In the Municipal Court of the District of 

Columbia 

M. C. No. A 13,395 

Wm. M. Throckmorton, Inc., a Corporation, Investment 
Building, Washington, D. C., Plaintiff , 

v. 

William Olson, 5306 Illinois Ave., N. W., Washington, 

D. C., Defendant. 

Assignments of Error. 

Now comes the defendant and files the following assign¬ 
ments of error on the writ of error to the United States 
Court of Appeals for the District of Columbia: 

1. The Court erred in overruling defendant’s motion for 
a directed verdict in his favor at the conclusion of plain¬ 
tiff’s case. 

2. The Court erred in overruling defendant’s motion for 
a directed verdict in his favor upon renewal thereof at the 
conclusion of defendant’s case. 

3. The Court erred in entering a finding of fact in favor 
of plaintiff. 

4. The Court erred in not entering a finding of fact in 
favor of defendant. 

5. The Court erred in overruling defendant’s motion in 
arrest of judgment and motion for a new trial. 

6. The Court erred in entering judgment for the plaintiff. 

7. The Court erred in not entering judgment for the de¬ 
fendant. 

STANLEY WORTH 

Attorney for defendant 

Receipt of copy acknowledged this 23 day of April, 1938. 

LOUIS OTTENBERG 
H. MAX AMMERMAN 
Attorneys for Plaintiff 


WILLIAM OLSON VS. WM. M. THROCKMORTON, INC. 
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23 In the Municipal Court of the District of Columbia 

M. C. No. A 13,395 

Wm. M. Throckmorton. Inc., a Corporation, Investment 
Building, Washington, D. C., Plaintiff , 

v. 

William Olson, 5306 Illinois Ave., N. W., Washington, 

D. C., Defendant. 

Designation of Record 

The Clerk of the Court wall please include the following 
in the record to be certified to the United States Court of 
Appeals for the District of Columbia: 

1. Declaration, showing changes by way of amendment. 

2. Bill of particulars, showing changes by way of amend¬ 
ment. 

3. Pleas. 

4. Finding of fact. 

5. Defendant’s motion in arrest of judgment. 

6. Defendant’s motion for new trial. 

7. Final judgment. 

S. The Writ of Error. 

9. The Bill of Exceptions. 

10. The Assignments of Error. 

11. This Designation of Record. 

STANLEY WORTH, 
Attorney for defendant. 

24 Municipal Court of the District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Blanche Neff, Clerk of the Municipal Court of the 
District of Columbia, hereby certify the foregoing pages, 
numbered from 1 to 23, both inclusive, to be a true and 
correct transcript of the record, according to direction of 
counsel herein filed, a copy of which is made part of this 
transcript, in Cause, At Law, No. A13,395, wherein Wm. 
M. Throckmorton, is plaintiff, and William Olson is defen¬ 
dant as the same that remains upon the files and of record 
in said court. 
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WILLIAM OLSON VS. WM. M. THROCKMORTON, INC. 


In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 27th day of May, 1938. 

BLANCHE NEFF 
Clerk. 

By W. M. NEDROW 
Asst. Clerk. 

Endorsed on Cover: No. 7174. William Olson, Plaintiff in 
Error, vs. Wm. M. Throckmorton, Inc. United States Court 
of Appeals for the District of Columbia Filed May 27,1938 
Joseph W. Stewart, Clerk. 


Addition to Record by Stipulation of Counsel 


United States Court of Appeals for the District of Colum¬ 
bia Filed July 7-1938 Joseph W. Stewart, Clerk 

United States Court of Appeals for the 
District of Columbia 

No. 7174 


WILLIAM OLSON, PLAINTIFF IN ERROR, 

VS. 

WM. M. THROCKMORTON, INC. 


FILED JULY 7, 1938 
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In the United States Court of Appeals 
for the District of Columbia 

No. 7174 


William Olson, Plaintiff in Error , 
v. 

Wm. M. Throckmorton, Inc. 


Stipulation for Printing of Exhibits 

It is hereby stipulated and agreed by and between the 
parties hereto by their respective attorneys that the at¬ 
tached exhibits designated as Plaintiff’s Exhibit No. 1, 
Plaintiff’s Exhibit No. 2 and Plaintiff’s Exhibit No. 4 are 
the exhibits referred to in the Bill of Exceptions in this 
cause and that they may be printed for the record herein. 

STANLEY WORTH 
Attorney for Plaintiff in Error. 

LOUIS OTTENBERG 

H. MAX AMMERMAN 

Attorneys for Defendant in Error. 

Plaintiff’s Exhibit No. 1 
Member Washington Real Estate Board 

Wm. M. Throckmorton, Inc. 

Realtor 

Investment Building, 15th and K Streets N. W. 

District 6092 

Sales Loans 

Rents Insurance 

COPY 

Washington, D. C., Oct. 11th., 1937 

Received from William Olson and Signe C. Olson, a de¬ 
posit of Two Hundred Dollars ($200.00) for the purchase 
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of Lot.In Square.with improvements 

thereon known as 111 South Brook Lane, in the District 
of Columbia.upon the following terms: 

Total price of property Ten Thousand Dollars ($10,- 

000 . 00 ) 

The purchaser agrees to pay Two Thousand Dollars ($2,- 
000.00) cash at the date of conveyance, of which sum this 
deposit shall be a part. 

The purchaser is to place a Federal Housing trust se¬ 
cured on the premises of Eight Thousand Dollars ($8,000.- 
00) due run until paid, 19..., bearing interest at the rate 
of 5M> per cent per annum, payable approx. $72.00 per 
month including taxes and insurance. Balance of deferred 
purchase money $xxx to be paid in monthly installments of 
$xxxx including interest at xxxx% per annum, payable xxxx 
and secured by deed of trust on said property. 

Trustees in all deeds of trust are to be named by the par¬ 
ties secured thereby. 

The property is sold free of encumbrance except as afore¬ 
said; title is to be good of record and in fact, subject how¬ 
ever, to covenants, conditions and restrictions of record, if 
any; otherwise, said deposit is to be returned and sale de¬ 
clared off at the option of the purchaser, unless the defects 
are of such character that they may readily be remedied by 
legal action, but the seller and agent are hereby expressly 
released from all liability for damages by reason of any de¬ 
fect in the title. In case legal steps are necessary to per¬ 
fect the title, such action must be taken promptly by the 
seller at his or her own expense, whereupon the time herein 
specified for full settlement by the purchaser will thereby 
be extended for the period necessary for such action. 

Rents, taxes, water rent, insurance and interest on exist¬ 
ing encumbrances, if any, and operating charges are to be 
adjusted to the date of transfer. Taxes, general and spe¬ 
cial, are to be adjusted according to the certificate of taxes 
as issued by the Collector of Taxes of the District of Co¬ 
lumbia, except that assessments for improvements com¬ 
pleted prior to the date hereof, whether assessment there¬ 
for has been levied or not, shall be paid by the seller or al¬ 
lowances made therefor at the time of transfer. 

Examination of title, tax certificate, conveyancing, notary 
fees and all recording charges, including those for purchase 
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money trust, if any, a re to be at the cost of the purchaser 
w ho hereby authorizesThe undersigned agent to order the 
examin ation of title and to prepare all necessary deeds,, o f 
conveyancing; provided, however, that if upon examination 
fhe title should be found defective, the s eller hereby agrees 
to pay the cost of the examinatio n of the title and also to 
pay the agent herein t he commission hereinafter provid ed 
for iust AS tlimurh the sale had actually been cons ummated 
and all the terms of this contract complied w ith. 

Within 30 days from the date of acceptance hereof by the 
owner, or as soon thereafter as a report on the title can be 
secured if promptly ordered, the seller and purchaser are 
required and agree to make full settlement in accordance 
with the terms hereof. If the purchaser shall fail so to d o. 
t he deposit herein provided for may be forfeited at the op¬ 
tion of the^ seller, m which event the purchaser shall be re¬ 
l ieved trom further liability he re under, or without forfeit - 
ing the said deposit the seller may avail himself of any 
legal or equitable rights which he may have under this con- 
tract. In the eve nt of the forfeiture of the deposi t, the sel ¬ 
l er shall allow the niront one-half thereof as a compensati on 
for his services. 

Settlement 7s to be made at the office of the agent or of 
the Title Company searching the title. The placing with 
the Title Company of the purchase money, the deed of con¬ 
veyance for execution and such other papers as are re¬ 
quired of either party by the terms of this contract, shall 
be considered good and sufficient tender of performance of 
the terms hereof: 

Seller agrees to execute the usual warranty deed, and to 
pay for revenue stamps on deed. 

1. Property is sold subject to an existing tenancy as fol¬ 
lows : vacant 

2. Seller agrees to give possession at time of settlement, 
and in the event he or she shall fail so to do, he or she shall 
become and be thereafter a tenant by sufferance of the pur¬ 
chaser and hereby waives all notice to quit, as provided by 
the laws of the District of Columbia. 

The risk of loss or damage to said property by fire or 
other casualty until the deed of conveyance is recorded is 
assumed by the seller. 
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All notices of violations of Municipal orders or require¬ 
ments noted or issued by any Department of the District of 
Columbia, or prosecutions in any of the courts of the Dis¬ 
trict of Columbia on account thereof against or affecting 
the property at the date of the settlement of this contract, 
shall be complied with by the seller, and the property con¬ 
veyed free thereof. This provision shall survive the de¬ 
livery of the deed hereunder. 

The seller agrees to pay to Wm. M. Throckmorton, Inc., 
the shid agent, the regular rate of commission fixed by the 
Washington Real Estate Board. Title Company or 

the Real Estate Office, through which settleme nt is made, 
is h ereby authorized and directed to make deduction of the 
afore said commission from the procee ds of the sale and to 
make payment thereof to the said agent. E ntire deposit to 
be helcTby W m. M: Thiuckiiioi ' ton, In c., until settlement 
he feTTndei is madu : *—" 

The principals to this contract mutually agree that it 
shall be binding upon their respective heirs, executors, ad¬ 
ministrators or assigns. 

This contract when ratified by the seller contains the final 
a nd entire agreement between the parties hereto, and they 
shall n ot be bound bv anv terms f conditions, statements' or 
T gpresentations. oral or written, not herein contained. . 

" vVhere the property sold under the within contract is lo¬ 
cated in Montgomery County, Maryland, the words Mont¬ 
gomery County, Maryland, are to be substituted in the 
place of the words the District of Columbia; and the pur¬ 
chaser assumes the annual Washington Suburban Sanitary 
Tax. Above purchase price does not include gas refrig- 
6r3.tor 

WM. M. THROCKMORTON, INC., 

Agent . 

By Signed CONWAY RUSSELL 
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We, the undersigned, hereby ratify, accept and agree to 
the above memorandum of sale and acknowledge it to be 
our contract. 

Oct. 11th., 1937 

Signed WILLIAM OLSON 

( Purchaser ) 

Accepted by Owner Oct. 11th., 1937 


( Purchaser ) 

Signed PAUL ARMENTROUT 

{Seller) 


(Wife of Seller) 

Property is to be conveyed in the name of. 






P/m. in A ft,'/- /Yo. Jt 

APPLICATION TO THE TRAVELERS INSURANCE COMPANY FOR A LOAN 

Tb* Unclt reigned, hereby applies for • loan on term* aa follow*, (o be secured by a First Mortgage or Deed 
of Trust, on property 

Located //( - s^***-*-/ Street or Avenue 

City of County of State of 

Legal description: __ „ „ „ ./ ,- -- 


State of 


tested- 

7&&0 Term X? 

% P^bU (y ■ >0 ***?£ 


Amount 






•Principal in* tall men ta 

1. Site of tot 6 3 ^ & & 

Z Size of Bldg*. Main Bldg. J, x yfx vff 
Extension* f{ X ~K> x !* 

/4 f ’•* 

Baaement If* i 

G * r *** _ /* Jtr'* 

3. Description: _ 

When built SU-tf*7 

No. of Families t s 

No. of Room* L ******* X./UJ+-* 

Material ^te/ 

Roof 

Flooring »* "-» 

Trim P 11 ■ ar 

W*U finish A/*~ ^ 

Fireplace /•AP^' 

Heat: System /U+~***u Fuel 

Bath '*» floor /ell wainscoting 7^* 

Plumbing Extrea^j^^ ^ 

Extra Features, bull tins, etc. 



«• 


r ftalitirti 
Interior: 




2ha* J 


Ei tervori V 


Extr« re*turta, buiJua* etc. 

First Floor Layout: Au-y . 

Second Floor Layout: 3 7 "2- 


4, Date Purchased (^S^t f 3? Purchase Price < Bldga. ,_ Amount in Cash 

( Total T/0fJo 

6. What improvement* made alrwi — ' 

6. For what purpose is money wanted ^ei t 

7. Asaeaaed value last year X£*J Amount of taxaa Amount of tare* delinquent VMWa-4-" 

8. Are building* supplied with water ^4* gas electricity sewer 

9. Type of street aurface . 


v. aype or street aurtace , , . 

( To suburban stores ^ ^ 

To • car or bus tin* * 

Toacbool « f*t*~** 

11. Amount of fir* insurance you will assign to leader 'J *c*~o Windstorm 7 * w 

12. Who occupies property ^CiTr*^ 


15. For what purpoa* 


14. In whom is title vested ^ 

15. Pint mortgage for To 

16. Secood mortgage for ” To 


Present or estimated monthly rental /OO 


17. AU other encumbrance* for r 


Matures 

Mature* 

Mature 


18. What is your occupation ^ Occupation of spot* . 

19 * ^blnd’.}“ , °« “ foU Yourag* ^3. 

—— declare and warrant the foregoing statements to be true, and agree to furnish satis¬ 
factory Abstract of Title or Title Insurance policy. hereby agree to pay all expenses Incurred in 

examining said land and verifying title thereto and also all other expense* incurred Incident to the 
dosing of the loan and lawfully chargeable toJ££r. 

IN WITNESS WHEREOF & have hereunto act h»nd sad seal , this ✓ / 

deyof SkM*** 

Address of Applicant fSeaD 


State 





W* WN! wart* HI I.IA 


SPECIAL INFORMATION 


I 

8 ! 

I 



i 

i 


Please answer the following questions in case this property has been sold under 
CONTRACT FOR DEED 
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Plaintiff’s Exhibit No. 4 

Suburban Title and Investment Corporation 
Saul Building, 925 15th Street, N. W. 
Washington, D. C. 

January 29, 1938. 

In Account with William M. Throckmorton, Inc- 


In re Examination and Services for William Olson et ux 

—Lot 6, Block 4, “Glenbrook Knoll-Section 2 
erv County, Md. 

”, Montgom- 

1 

Examination of Title 

35.00 

Preparing deed 

5.00 

Notary fee—deed 

.50 

Preparing trust for Travelers Ins. Co. loan 

5.00 

Settlement fee 

6.00 


51.50 


i 
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IN THE 

United States Court of Appeals for the 
District of Columbia 


April Term, 1938. 


No. 7174. 


WILLIAM OLSON, 
Plaintiff in Error, 

v. 

WM. M. THROCKMORTON, INC., 
Defendant in Error. 


In Error to the Municipal Court of the District 

of Columbia. 


BRIEF FOR PLAINTIFF IN ERROR. 


Preliminary Statement. 

This case is before this Honorable Court pursuant 
to the allowance of a Writ of Error to the Municipal 
Court of the District of Columbia (R. 9), consenting 
to review the record and proceedings of the lower 
Court. For the purpose of this brief the parties will 
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be referred to according to their designation in the 
lower Court, the Plaintiff in Error as “Defendant” 
and the Defendant in Error as “Plaintiff.” 

Plaintiff’s Declaration (R. 1-3) was framed in two 
counts. The first was for alleged loss of commission 
of $500. due to the alleged failure of the defendant 
to comply with the terms of a written contract between 
one Paul Armentrout, as seller, and the defendant, as 
purchaser, involving the sale of certain real property 
in Montgomery County, Maryland, which contract had 
been negotiated by plaintiff. The second count was 
for alleged loss in the sum of $66.50, constituting cer¬ 
tain expenses incident to the prospective transfer of 
title, allegedly incurred by the plaintiff in behalf of 
the defendant. A Bill of Particulars detailed the al¬ 
leged expense (R. 3, 4). On the date of trial, the Dec¬ 
laration and the Bill of Particulars were amended so 
as to reduce the amount claimed under count two from 
$66.50 to $51.50, thereby reducing the total amount 
claimed from $566.50 to $551.50 (R. 3, 4). The de¬ 
fendant, by his pleas, denied liability to the plaintiff 
(R. 4-6). 

Trial was had January 31, 1938, before Hon. George 
C. Aukam, Judge, without a jury (R. 10). At the con¬ 
clusion of plaintiff’s case, defendant’s attorney moved 
for a directed verdict, which motion was overruled 
(R. 13). The motion for a directed verdict for the 
defendant was renewed at the conclusion of defend¬ 
ant’s case, which motion was taken under advisement 
by the Court (R. 14). Said motion was overruled, an 
exception taken and allowed, and February 11, 1938, 
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the lower Court entered its finding for the plaintiff in 
the sum of $551.50, with interest‘from October 11, 
1937, an exception being allowed the defendant (R. 14). 

February 15, 1938, defendant filed a motion in ar¬ 
rest of judgment and a motion for new trial, which 
motions were submitted and argued February 24,1938. 
Said motions were overruled upon condition that plain¬ 
tiff remit the sum of $100., which was done. Exceptions 
to the overruling of said motions were taken and al¬ 
lowed. Judgment was entered for the plaintiff in the 
sum of $451.50 on February 24, 1938, to which defend¬ 
ant excepted, the exception being allowed (R. 14-15). 

Defendant petitioned this Honorable Court for a 
Writ of Error, which was allowed March 28, 1938 
(R. 9). 


Statement of Facts. 

On October 9, 1937, Conway Russell, a salesman 
for the plaintiff, a real estate concern, was at a house 
located on Reno Road, this city, which plaintiff had 
listed for sale and which Russell was endeavoring to 
sell, when he was approached by the defendant and 
his wife, whom he showed through the house (Russell, 
R. 10; Olson, R. 13). Defendant and his wife were not 
satisfied with that house (Russell, R. 10). Defendant 
explained that since there were only he and his wife 
it was not particularly important whether there were 
two or three bedrooms in order for a house to interest 
them (Olson, R. 14). Russell offered to show defend¬ 
ant and his wife other houses he had for sale which 
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he thought would suit them (Olson, R. 14). Defend¬ 
ant told Russell that he did not want to take up Rus¬ 
sell’s time, particularly since it was raining, but Rus¬ 
sell said that that was what he was there for (Olson, 
R. 14). 

Russell showed the defendant and his wife several 
houses which he had listed for sale and finally inter¬ 
ested them in one at 111 South Brook Lane, Mont¬ 
gomery County, Maryland (Russell, R. 10; Olson, R. 
14). Russell informed defendant that the price of the 
house was $10,950 (Russell, R. 10; Olson, R. 14). De¬ 
fendant, on October 11, 1937, signed, as purchaser, 
plaintiff’s printed form of contract for the sale of said 
house for $10,000 and paid Russell a deposit of $200, 
receipt whereof was acknowledged therein by the plain¬ 
tiff, as agent. Later the same day said contract was 
signed by Paul Armentrout, as seller (Plf’s. Ex. No. 
1 ; Add. to R. 2-6). 

October 12, 1937, Russell informed defendant of the 
owner’s acceptance of said contract and requested that 
defendant pay plaintiff the sum of $100. for the rea¬ 
son that plaintiff would not receive any commission 
due to the low purchase price, explaining, however, 
that there was no obligation to do so (Olson, R. 14). 
Russell and defendant were joined later by plaintiff’s 
president, William M. Throckmorton, who made a sim¬ 
ilar request for $100. for the reason that plaintiff 
would have to “split” its commission and also stated 
that there was no obligation to make such payment 
(Olson, R. 14). 
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Plaintiff’s president later discussed with defendant 
a different method of financing the house than that 
provided in the contract (Plf’s. Ex. No. 1) and advised 
the defendant that it could be financed more advan¬ 
tageously through Travelers Insurance Company 
(Throckmorton, R. 12). Throckmorton prepared an ap¬ 
plication for a loan from said company, which was 
signed by defendant October 14, 1937 (Throckmorton, 
R. 12; Plf’s. Ex. No. 2, Add. to R. 7-8). Said appli¬ 
cation did not reach the point of an appraisal of the 
property (Plf’s. Ex. No. 2, Add. to R. 7, 8). 

Not later than October 22, 1937, both the plaintiff 
and the owner, Armentrout, had notice that the de¬ 
fendant wished to withdraw from the deal (Throck¬ 
morton, R. 12; Armentrout, R. 13; Olson, R. 14). De¬ 
fendant invited the owner to declare a forfeiture un¬ 
der said contract (Armentrout, R. 13), but the deposit 
of $200. paid by defendant has not been returned (Ar¬ 
mentrout, R. 13; Olson, R. 14). 

January 29, 1938, the Suburban Title and Invest¬ 
ment Corporation rendered plaintiff a bill reading as 
follows: 

“In re Examination and Services for William 
Olson et ux —Lot 6, Block 4, ‘Olenbrook Knoll- 
Section 2’, Montgomery County, Md. 


Examination of Title 

. 35.00 

Preparing deed. 

. 5.00 

Notary fee—deed ... 

.50 

Preparing trust for 

Travelers 

Ins. Co. loan. 

. 5.00 

Settlement fee . 

. 6.00 


51.50” 







6 


Assignments of Error. 

1. The Court erred in overruling defendant’s mo¬ 
tion for a directed verdict in his favor at the conclu¬ 
sion of plaintiff’s case. 

2. The Court erred in overuling defendant’s mo¬ 
tion for a directed verdict in his favor upon renewal 
thereof at the conclusion of defendant’s case. 

3. The Court erred in entering a finding of fact in 
favor of plaintiff. 

4. The Court erred in not entering a finding of 
fact in favor of defendant. 

5. The Court erred in overruling defendant’s mo¬ 
tion in arrest of judgment and motion for a new trial. 

6. The Court erred in entering judgment for the 
plaintiff. 

7. The Court erred in not entering judgment for 
the defendant. 


Questions Presented. 

1. Was there privity of contract between plaintiff 
and defendant? 

2. Was the plaintiff employed by, or acting as 
broker or agent for, the defendant? 

3. May a real estate broker or agent maintain an 
action against a defaulting purchaser of real property 
for loss of commission under the facts and circum¬ 
stances of this case? 
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4. Did the plaintiff establish its claim for a loss 
due to expenses allegedly incurred in defendant’s be¬ 
half? 


ARGUMENT. 

1. No privity of contract exists between plaintiff 
and defendant. 

It is fundamental that an action for breach of con¬ 
tract will not lie unless there is privity of contract be¬ 
tween the parties to the suit. By the decided weight 
of authority there is no privity of contract between a 
real estate broker and a defaulting purchaser so as to 
entitle the broker to maintain an action for loss of com¬ 
missions. Brockway-Mecklenburg Co. v. Hilderman, 
et ol., 90 Mont. 317, 2 P. (2d) 1018, 1019; Danciger Oil 
& Refining Co. v. Way wan, 169 Okla. 534, 536, 37 P. 
(2d) 976, 97 A. L. R. 854; Le Master v. Dalhart Real 
Estate Agency, 56 Tex. Civ. App. 302, 121 S. W. 185; 
Hicks Realty Co. v. Stabile Constr. Co., 219 Ky. 282, 
292 S. W. 780. 

The Brockway-Mecklenburg case, supra, is of par¬ 
ticular importance. It involved the identical question 
that is present here, and it also was one of first impres¬ 
sion. In the opinion at page 1019 of 2 P. (2d) there 
is reference to the note in 20 A. L. R. 214, stating the 
rule to be that since there is no privity of contract be¬ 
tween the parties, no right of recovery exists against 
the purchaser by the broker, following which the opin¬ 
ion continues: 

“In an exhaustive research we have found the 
authorities somewhat confusing on the question, 
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but we believe the decisions holding favorable to 
the broker’s right of recovery against the intend¬ 
ing purchaser are distinguishable upon the facts 
in each presented. In our opinion, supported by 
logic and "well-reasoned authorities, a mere sell¬ 
ing agent or broker has no such interest in a con¬ 
tract secured by him for the purchase of land be¬ 
longing to the broker's client as will authorize a 
recovery of damages by the broker from a pros¬ 
pective purchaser for lost commissions upon 
breach of the contract by the purchaser. Le Mas¬ 
ter v. Dalliart Real Estate Agcy., 56 Tex. Civ. 
App. 302,121 S. W. 185; Tinsely v. Dowell, 87 Tex. 
23, 26 S. W. 946; Evrit <& Weight man v. Bancrof t, 
22 Ohio St. 172; Gibson Land Auction Co. v. Brit¬ 
tain, 182 N. C. 676, 110 S. E. 82, 20 A. L. R. 211; 
Messer-Jolinson Realty Co. v. Neivman, 210 Ala. 
340, 98 So. 20; Goff v. Adelson, 229 App. Div. 802, 
242 N. Y. S. 278.” 

The Restatement of the Law of Agency sheds fur¬ 
ther light on the question. Sec. 363 states the general 
lule to be that an agent who makes a contract on be¬ 
half of a principal cannot maintain an action thereon 
in his own name on behalf of the principal although 
authorized by the principal to bring suit, unless the 
agent is a promisee or transferee. Sec. 372 is more 
specific. It reads in part as follows: 

“(2). An agent does not have such an inter¬ 
est in a contract as to entitle him to maintain an 
action at law upon it in his own name merely be¬ 
cause he is entitled to a portion of the proceeds 
as compensation * * 

In the case at bar the contract which the plaintiff 
alleges was breached by the defendant, thereby giving 
rise to the supposed cause of action, is on the form cus¬ 
tomarily employed by real estate concerns. Armen- 
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trout contracted to sell and the defendant contracted 
to purchase a certain house for $10,000. Olson, the 
defendant, deposited $200., receipt of which was ac¬ 
knowledged in the contract which was also signed by 
the plaintiff in the capacity of “agent.” The contract, 
which was prepared by the plaintiff, on its own print¬ 
ed form, leaves no doubt that the plaintiff was “agent” 
for the seller. Eleven days later the defendant 
changed his mind about purchasing the house and so 
notified both the plaintiff and the seller. Undeniably 
there was a breach of contract by the defendant. Such 
eventuality was provided for in the contract, and the 
seller was privileged to declare a forfeiture, establish 
actual damages, or seek specific performance. The 
option is with the seller, not the agent or broker. 
Siveet v. H. R. Howenstein Co., 64 App. D. C. 20. This 
is an action not by the seller, but by the agent of the 
seller, asserting the rights of a principal, in complete 
disregard of the established law and of the contract in¬ 
volved. 

Even if plaintiff collected the commission from the 
defendant following a breach of the written contract, 
it could not retain it but would hold it as a construc¬ 
tive trustee for the benefit of its principal, Armentrout. 
See Restatement of the Law of Agency, Sec. 388, and 
Illustration #1, page 871. A principal is entitled to 
any profit secured by the agent in his own interests. 
Dahlgren v. Story, 39 App. D. C. 29. These author¬ 
ities furnish added reasons why the suit should have 
been dismissed. 

In the Declaration the contract which was alleged to 
have been breached was not set forth haec verba, nor 
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was profert made. Only when the contract was intro¬ 
duced in evidence as Plaintiff’s Exhibit No. 1 was the 
issue clear. It then became apparent that the plain¬ 
tiff was not properly in Court. Defendant’s attorney 
made three attempts to bring about the result which 
was obviously called for by such a situation, first, by 
a motion for directed verdict at the conclusion of the 
plaintiff’s case, secondly, by a renewal thereof at the 
conclusion of the defendant’s case, and thirdly, by a 
motion in arrest of judgment, all of which motions 
were overruled and the rulings excepted to. 

The lack of privity of contract between the plaintiff 
and the defendant, without more, calls for reversal of 
the decision of the lower Court. 

2. The plaintiff was not employed by, nor acting 
as broker for, the defendant. 

By the express terms of the written contract the 
plaintiff was the agent of, or broker for, the seller. 
The plaintiff’s salesman, Bussell, testified that all the 
houses he showed the defendant and his wife, includ¬ 
ing the house covered by the written contract, were 
listed for sale with the plaintiff. Being thus employed 
by the owners of houses to try to sell them on a com¬ 
mission basis, the plaintiff, for the purpose of this suit 
at least, would have it appear that the defendant em¬ 
ployed it to negotiate for the purchase of one of the 
houses it was already endeavoring to sell. The at¬ 
tempts to spell out such employment of the plaintiff 
by the defendant, both by vague allegations and illu¬ 
sory proof, might be ludicrous but for the fact that the 
lower Court was persuaded to plaintiff’s view. 
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Plaintiff’s salesman, Russell, testified that the de¬ 
fendant and his wife described a particular type 
house they desired and agreed that if he would find a 
house of that particular type which was suitable to de¬ 
fendant, he (defendant) would buy it. Just what the 
“particular type” was is not disclosed by the witness. 
Though not introduced in evidence for that purpose, 
Plaintiff’s Exhibit No. 2 shows the type of house the 
defendant contracted to buy within 48 hours after first 
contacting Russell. According to the description of 
that house (Add. to R. 7), it contains 6 rooms and 2 
baths, has a toilet in the basement, a built-in 1-car 
garage, is heated by gas, is of brick veneer with a 
slate roof, on a lot 63 ft. by 80 ft. It is difficult to 
discern wherein this is a “particular type” house. It 
is remarkable, too, that all of the houses shown the de¬ 
fendant had been listed for sale with the plaintiff, in¬ 
dicating that they all were of the “particular type.” 
So far as being “suitable to defendant” is concerned 
that would seem to be a prerequisite in the case of any 
purchaser, of any property. How much more convinc¬ 
ing is the testimony of the defendant (R. 14) that it 
was not particularly important whether a house con¬ 
tained two or three bedrooms in order to interest him! 

The law on this point is well stated in Grossman v. 
Herman, 266 N. Y. 249, 194 N. E. 694, 695: 

“The question of law is reduced to this propo¬ 
sition: Is a prospective purchaser liable for com¬ 
missions to a broker employed by the owner when 
the prospective purchaser fails to carry out an 
oral acceptance of an offer made by that broker? 
There can be no such liability unless the prospect 
employed the broker.” 
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Realizing the state of the law, the plaintiff endeav¬ 
ored to establish a case of employment by the defend¬ 
ant so as to claim the amount of commission it might 
have earned but for the default of the defendant. Not 
content with claiming the maximum amount according 
to its own witnesses, the commission alleged to have 
been lost was stated to be $100. greater than such max¬ 
imum. This fact escaped the notice of the lower Court 
until the hearing on the motions in arrest of judgment 
and for new trial. With all due respect to the wis¬ 
dom and learning of the lower Court, it is respectfully 
suggested that the law applicable to this case likewise 
escaped its notice. 

The failure of the plaintiff to specifically allege and 
prove a contract of employment other than the writ¬ 
ten contract is fatal to plaintiff’s alleged cause of ac¬ 
tion. By the written contract the plaintiff was the 
agent of the seller and, accordingly, cannot maintain 
an action against the defendant. 

3. The written contract forecloses an action by 
plaintiff against defendant. 

The written contract, supra, clearly shows the plain¬ 
tiff to be the agent of the owner, or seller, who is to 
pay the plaintiff’s commission. Provision is made 
for a forfeiture of the deposit, at the option of the 
seller, in case the purchaser defaults. In that event, 
the purchaser is relieved of all further liability under 
the contract and the broker is entitled to one-half of 
the deposit for his services. 

The seller, Armentrout, testified that he had not de¬ 
clared a forfeiture, yet admitted he had not returned 
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the deposit. That testimony was given January 31, 
1938, nearly three months after the date of perform¬ 
ance fixed by the contract. If his actions speak louder 
than his words so as to indicate a forfeiture, then de¬ 
fendant is freed of all liability, to anybody, under the 
contract. If, on the other hand, there has been no 
forfeiture, the seller might yet call upon the defend¬ 
ant to specifically perform, in which event, if success¬ 
ful, the plaintiff would receive its commission under 
the contract. 

Thus, if, as defendant contends, there has been a 
forfeiture the plaintiff’s sole right is to receive one- 
half of the deposit. If there has been no forfeiture, 
any claim by plaintiff against defendant, even assum¬ 
ing that such claim would lie, must necessarily be pre¬ 
mature if asserted prior to adjudication of whatever 
rights may be claimed by the seller, plaintiff’s prin¬ 
cipal. 

4. The plaintiff failed to establish its claim for an 
alleged loss due to expenses incurred. 

Plaintiff’s second cause of action must stand or fall 
on the determination with respect to the first cause of 
action. Other marked infirmities are present, how¬ 
ever. 

The contract provided for settlement thirty days 
from the date thereof, October 11, 1937. Within eleven 
days, or by October 22d, both the seller and plaintiff 
knew that the defendant would not perform. It is 
inconceivable that within such a short space of time 
any irrevocable commitments had been made by plain¬ 
tiff with reference to searching title, preparation of 
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papers and settlement charges. The only evidence 
introduced by the plaintiff specifically on this point 
was an unpaid bill from the Title Company, dated Jan¬ 
uary 29, 1938, or nearly three months after the set¬ 
tlement date fixed in the contract, November 10, 1937, 

and nearlv a month after the suit had been filed. 

•> 

The bill predated the trial by only two days. The 
items and amounts differed from those in the Bill of 
Particulars thereby making it necessary for the plain¬ 
tiff to amend the Bill of Particulars and the second 
count of the Declaration at the trial. This fact of it¬ 
self is significant. There is other evidence in the rec¬ 
ord bearing upon this issue although it was offered by 
the plaintiff for an entirely different purpose. 

From said bill dated January 29, 1938 (Plf’s. Ex. 
No. 4) it would appear that a Deed of Trust had been 
prepared to secure a loan which had been obtained 
from Travelers Insurance Company. That impression 
is borne out by the testimony of plaintiff’s president 
(R. 12) that he “obtained a loan commitment” from 
Travelers Insurance Company. Such evidence con¬ 
flicts with the application to Travelers Insurance Com¬ 
pany for a loan which was prepared by plaintiff’s pres¬ 
ident and signed by the defendant October 14, 1937. 
There is nothing on said application to indicate that it 
was ever approved. On the contrary, it definitely 
shows that there was no appraisal of the property, a 
step which would necessarily precede the approval 
of the loan application. 

The inferences reasonably to be drawn from the 
evidence on this issue are: first, that the Title Com¬ 
pany’s bill of January 29,1938 (Plf’s. Ex. No. 4) is of 
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questionable value, secondly, that the application for 
a Travelers Insurance Company loan (Plf’s. Ex. No. 
2) proceeded no further than the plaintiff’s office, 
thirdly, that accordingly no Deed of Trust to secure 
said loan was prepared, fourthly , that if any steps 
had been taken to incur expense incident to the trans¬ 
fer of title on the date of settlement they were prompt¬ 
ly cancelled upon notification that the defendant would 
not consummate the purchase, and finally , that, in fact, 
the plaintiff did not incur any expense in behalf of the 
defendant. 

Plaintiff’s alleged second cause of action fails both 
for the reason that there was no privity of contract 
and the further reason that plaintiff did not sustain 
the burden of proof that it had, in fact, incurred any 
expense in behalf of the defendant. Furthermore, the 
provision for liquidated damages, if operative as 
we contend, would foreclose plaintiff’s action. 

Conclusion. 

The review of the record and proceedings of the 
lower Court by this Honorable Court will disclose the 
incorrectness of the finding and judgment in favor of 
the plaintiff. It is respectfully urged that the deci¬ 
sion of the lower Court be reversed, that plaintiff’s 
suit be dismissed and that the defendant (Plaintiff in 
Error) be awarded his costs in this proceeding. 

Respectfully submitted, 

STANLEY WORTH, 

Munsey Building, 

Washington, D. C., 

Attorney for Plaintiff in Error. 







w N. STATES 

FT*.' r ’ T “ \ t_S FORTH E 
: *■“? C : OF COLUMBIA 


o-! / •.✓t* 


• ' 


IN THE 


United States Court of Appeals for the 
District of Columbia 


No. 7174 


WILLIAM OLSON, Plaintiff in Error, 


WM. M. THROCKMORTON, INC., Defendant in Error. 


BRIEF FOR DEFENDANT IN ERROR. 


Louis Ottenbf.rg, 

H. Max Ammerman, 
Investment Building, 
Washington, D. C., 
Attorneys for Defendant in Error. 


PRESS OF JUDD & DETWEILER. INC., WASHINGTON. D. C. 








IN' THE 
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District of Columbia 


No. 7174 


WILLIAM OLSON, Plaintiff in Error, 

v. 

WM. M. THROCKMORTON, INC., Defendant in Error. 


BRIEF FOR DEFENDANT IN ERROR. 


Statement of Facts. 

Tlie judgment entered herein was rendered on a dis¬ 
puted question of fact by the trial court sitting without a 
jury. 

Witness Russell, a salesman for v.he plaintiff below, a 
real estate broker, while “covering'’ a certain house on 
Reno Road, which he was endeavoring to sell, was ap¬ 
proached by the defendant and his wife who were then 
shown through that house but were not satisfied. The de¬ 
fendant described the particular type of house he desired 
and asked Russell if he had any other houses that he 
could show them. The witness stated that as many people 
liked to be shown houses which they had no intention of 
buying, he asked the defendant if he would buy the par¬ 
ticular type of house he desired if witness found such a 
property for him. Thereupon the defendant stated to the 
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witness that if witness did find a property of the particular 
type desired by the defendant and that house was suitable 
to the defendant he would buy it through the witness. After 
the witness had shown the defendant and his wife several 
properties he exhibited the house at 111 South Brook Lane, 
Montgomery County, Maryland. This house suited the de¬ 
fendant but he was unwilling to pay the price of $10,950 
asked for the same. The witness informed the defendant 
that he doubted if the owner would take less than $10,500 
for the property. Thereupon, the defendant stated he would 
be willing to offer $10,000 for the house, signed an offer to 
that effect on, to wit, October 11, 1937, and requested the 
witness to “see if you can get that through for me at that 
figure.’ ’ 

Witness Throckmorton, president of the plaintiff corpo¬ 
ration, testified that he acquainted the defendant with the 
difficulties he had had in inducing the owner to accept the 
defendant’s offer; that he had obtained the owmer’s accept¬ 
ance to defendant’s offer but in order to do so he was obliged 
to reduce the commission $100 (R. 10-11). 

The contract of purchase provided for a Federal Hous¬ 
ing Association loan. Mr. Throckmorton discussed with 
the defendant a more advantageous method of financing 
the property which the defendant approved and for which 
he signed a loan application prepared by the witness who, 
on behalf of the defendant arranged for, and obtained a 
loan commitment for the preferred financing, for the ren¬ 
dering of winch service the plaintiff received no pay (R. 
12). Several days after the contract had been signed the 
defendant informed the witness Throckmorton that he 
wanted repainted the basement floor of the property he had 
contracted to buy. Witness informed the defendant that 
he doubted if the owner, in view of the low purchase price, 
would be willing to expend any money on the property, but 
nevertheless the witness induced the owner to have the base- 
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ment floor repainted without cost to the defendant. For 
this further service the plaintiff made no charge to the 
defendant (R. 12). 

In the contract of sale the defendant authorized the 
plaintiff to order the examination of title and prepare the 
necessary deeds of conveyancing. This was promptly done 
by the plaintiff. 

About October 22, 1937, witness learned that the defend¬ 
ant wished to withdraw from the deal but the owner was 
ready, able and willing to perform according to his con¬ 
tract and, upon the date fixed for settlement under the con¬ 
tract, the owner of the property executed the deed of con¬ 
veyance. The defendant failed to appear at the settlement. 
The title company made a charge against the plaintiff of 
$51.50 and rendered a bill which was introduced in evidence 
by the plaintiff without objection (R. 12). 

Mr. Armentrout, the owner of the property, testified that 
the price of the property was $10,950 but that as a result 
of Mr. Throckmorton’s efforts he had agreed to accept de¬ 
fendant’s offer of $10,000 and to pay the plaintiff a commis¬ 
sion of $400, although the regular commission as recited in 
the contract was $500; that he was ready, able and willing to 
perform his contract and had executed the deed of convey¬ 
ance. That on October 22, 1937, he was informed by letter 
that the defendant did not wish to consummate his contract 
for the purchase of the property. Defendant’s attorney 
wrote him asking him to declare a forfeiture of the $200 
deposit under the contract, but he had not done so, had not 
authorized the return of the deposit and had not declared 
a forfeiture under the contract (R. 13). 

The defendant testified, in substance, that plaintiff’s agent 
Russell showed the defendant and his wife through the house 
on Reno Road; that they discussed the type of house de¬ 
fendant desired; that Russell offered to show defendant and 
his wife other houses; that Russell did show them other 
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houses, among them the house at 111 South Brook Lane; 
that the price of this house was $10,950 but he signed a form 
of contract for $10,000 and paid a deposit of $200; that on 
October 12,1937, Russell told witness that his offer had been 
accepted but that the plaintiff would not receive any commis¬ 
sion by reason of the low purchase price; that Russell told 
the defendant that he was not obliged to do so but requested 
the witness to pay the plaintiff $100; that on October 20, de¬ 
fendant notified Russell and later Throckmorton that he 
wished to withdraw from the deal; that on October 22, 1937 
the defendant notified the owner to the same effect; that he 
had never received the return of the deposit nor any portion 
thereof. The witness further testified that his wife was 
with him during all the foregoing transactions but that she 
was not present in court (R. 13-14). 

At the close of the plaintiff’s evidence defendant moved 
for a directed verdict which, being overruled, was renewed 
at the close of all of the testimony and again overruled. A 
finding for the plaintiff in the sum of $551.50 was made by 
the trial court but the plaintiff promptly filed a remititur 
of $100, being the difference between the Washington Real 
Estate Board commission provided for in the contract and 
the amount which the plaintiff agreed to take from the 
owner as its commission (R. 15). Judgment was thereupon 
entered for the plaintiff in the sum of $451.50. 

Argument. 

I. 

The trial court sat without a jury, heard and saw the wit¬ 
nesses and weighed the evidence on the disputed questions 
of fact. Its judgment should not be disturbed unless 
“clearly and manifestly wrong.” 

Lawson v. U. S. Mining Co., 207 U. S. 1,12; 

Capital Apt. Corp. v. Vassos, 62 App. D. C. 136, 137; 

Colby v. Riggs National Bank, 67 App. D. C. 259, 271. 
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It was proved by a fair preponderance of the evidence 
that defendant employed plaintiff, a real estate broker, to 
find a certain type of house suitable to defendant, and agreed 
that if plaintiff found such a house, defendant would buy it 
through plaintiff. Plaintiff did just that for the defendant 
and more. Plaintiff accepted the employment, found a 
house so suitable to the defendant that he made a written 
offer therefor. By the sacrifice of $100 of its commission, 
plaintiff induced the owner of the property to accept defend¬ 
ant’s offer of $10,000 for the house for which the owner’s 
price was $10,950. Defendant knew that plaintiff was en¬ 
titled to receive a commission of $500 from the owner but 
had agreed to accept $400 in order to put defendant’s offer 
tli rough. Even after the contract was signed by buyer and 
seller, plaintiff, at defendant’s request, induced the owner 
to repaint the basement floor of the house, without cost to 
defendant. In addition to this, and at defendant’s request, 
and without cost to him, plaintiff arranged for and obtained 
a loan commitment which was more favorable to defendant 
than the type of loan specified in the contract of purchase. 
Then the defendant, without cause or justification, arbi¬ 
trarily refused to consummate his contract of purchase. 

To the foregoing, what defense does defendant offer? He 
admits that, he and his wife had a conversation with plain¬ 
tiff’s saleman, Russell, concerning the type of house they 
desired (R. 13); that Russell showed them other houses; that 
he liked the house at 111 South Brook Lane; that although 
he knew the price was $10,950 he made a written offer of 
$10,000 and gave the contract to Russell to procure the 
owner’s signature thereto (R. 14). Defendant testified that 
Russell told him “that the owner had accepted the offer and 
signed the said contract but that plaintiff would not receive 
any commission by reason of the low purchase price” (R. 
14). (Is it conceivable, as defendant attempted to show, 
that plaintiff would sell a $10,000 house without compen- 
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sation?) Defendant further testified that his wife was with 
him during all the foregoing transactions and that she was 
not present in court (R. 14). Defendant offered no corrobo¬ 
ration of his statements, not even that of his wife, and he 
offered no reason or excuse for not carrying out his agree¬ 
ments, namely, (1) his agreement of employment of plaintiff 
wherein he engaged plaintiff to find him a suitable house and 
agreed that if this were done by plaintiff, defendant would 
buy such house through plaintiff, thereby enabling plaintiff 
to obtain compensation from the owner; and (2) his agree¬ 
ment with the owner of the house to settle for the house pur¬ 
chased on defendant’s own terms. 

Defendant, in his brief (p. 9), says: “Eleven days later 
the defendant changed his mind about purchasing the house 
and so notified both the plaintiff and the seller. Undeniably 
there was a breach of contract by the defendant.” (Italics 
supplied.) 

Defendant asks this court to relieve him from the conse¬ 
quences of his own breach. The injustice of such a position 
is fairly stated by Justice David G. Brewer (later of the 
Supreme Court of the United States), when a Justice of the 
Supreme Court of the State of Kansas, who said, in Dill v. 
Pope, 29 Kan. 289, 291: 

“The rule is clear and well settled, and founded in 
absolute justice, that no party to a contract can either 
prevent performance by another of any of its condi¬ 
tions, or, on the other hand, disable himself from com¬ 
plying with any condition, and derive any benefit or 
escape any liability thereby.” 

See also: 

Lovell v. St. Louis Mutual Life Ins. Co., Ill U. S. 264, 
274. 

Through the defendant’s default the plaintiff was pre¬ 
vented from receiving any compensation from the seller. 
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This suit was brought to recover damages from the defend¬ 
ant in an amount equal to the amount of compensation plain¬ 
tiff would have received from the seller had the defendant 
performed his agreements. 

The trial court found, in effect, that the defendant had 
employed the plaintiff and that the plaintiff had performed 
its part by finding the house suitable to the defendant and 
that the defendant had undertaken to purchase that house 
through the plaintiff. The defendant knew that by perform¬ 
ing his contract of purchase the plaintiff would realize his 
commission from the seller. Defendant’s agreement to 
make settlement, thereby enabling the plaintiff to realize his 
commission, was an integral part of his agreement of em¬ 
ployment. Cavender v. Waddingham, 2 Mo. App. 551. 

The only Federal case which counsel has been able to find 
is Calkins v. F. W. Woolworth Co. (C. C. A. 1928), 27 F. 
(2d) 314, (certiorari denied). Calkins was a real estate 
broker. Michler, an agent of Woolworth Co., told Calkins 
that the Company desired a store location and requested 
him to locate a site, and that if it were satisfactory to the 
Company, it would enter into a contract for a lease of the 
same through Calkins. Calkins located a site and com¬ 
municated his information to the Woolworth Company, 
which subsequently leased the identical premises through 
another agent, thereby depriving Calkins of the commission 
he would have made from the owner of the store had the 
Woolworth Company dealt through him. 

The court held that Calkins was entitled to recover on the 
theory that in consideration of his agreement to find a suit¬ 
able location for the Company, the Company agreed that it 
would lease such location through Calkins, and thereby en¬ 
able him to earn and receive from the owner of the premises 
the customary broker’s commission therefor. The trial 
court was of the opinion, the Circuit Court of Appeals said, 
that the services which Calkins agreed to render were the 
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ordinary services gratuitously rendered by real estate 
brokers; that the services constituted no consideration for 
the promise of the Woolworth Company to lease through 
Calkins; that Michler contemplated that no binding con¬ 
tract would arise through the mutual promises made by the 
Woolworth Company and Calkins. The Circuit Court of 
Appeals reversed a directed verdict in favor of the Wool- 
worth Company, stating that, in its opinion, there was a 
binding contract between the parties and that the services 
rendered by Calkins were not gratuitous and the contract 
did not lack mutuality. At pages 318-319, the Circuit Court 
of Appeals said: 

“The instant case is more analogous to the follow¬ 
ing cases than to the above authorities cited and relied 
upon by counsel for the Woolworth Company: Eells 
Bros. v. Parsons, 132 Iowa 543,109 N. W. 1098,11 Ann. 
Cas. 475; Livermore v. Crane, 26 Wash. 529, 67 P. 221, 
57 L. R. A. 401; Atkinson v. Pack, 114 N. C. 597,19 S. E. 
628; Cavender v. Waddingham, 2 Mo. App. 551; Bar¬ 
ling v. Moscowitz (Sup.) 159 N. Y. S. 672; Harris v. Van 
Vranken, 32 N. D. 238, 155 N. W. 65. See, also, 9 C. J. 
p. 587; Brawner v. Cumbie (Tex. Civ. App.) 264 S. W. 
497, 499, 500: Morgan v. Whatley & Whatley, 205 Ala. 
170, 87 So. 846. 

“In Eells Bros. v. Parsons, supra, plaintiff, a real 
estate broker, agreed to accompany defendant to look 
at certain land held for sale by a land company. De¬ 
fendant agreed that he would purchase land from such 
company or others to whom plaintiff might introduce 
him if he found any land which suited him. Plaintiff 
further agreed that he was not to be paid any commis¬ 
sion by defendant, but was to look to the owners of such 
land for his commission. Defendant failed to perform a 
written contract for the purchase of land entered into 
with a party introduced by plaintiff. The court held 
defendant liable in an action for breach of his original 
contract with the plaintiff for the amount of commis- 
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sion which the vendor agreed to pay plaintiff when the 
sale to defendant was completed. 1 

“In Livermore v. Crane , supra, the defendant agreed 
with plaintiff, a real estate broker, that defendant would 
purchase certain real estate at a certain price, and 
upon stated terms if plaintiff could procure such price 
and terms from the owner. Plaintiff and defendant 
further agreed that plaintiff was to obtain his commis¬ 
sion of $500 for making such sale from the owner. 
Plaintiff induced the owner to sell the property for the 
price and upon the terms proposed and procured a writ¬ 
ten contract satisfactory to both parties to be executed 
by them. The defendant failed and refused to perform 
the contract of purchase. The court held that the plain¬ 
tiff was entitled to recover from the defendant the com¬ 
mission which the owner agreed to pay upon the con¬ 
summation of the contract of purchase. 

“In Atkinson v. Pack, supra, the owner of land 
agreed in writing with a real estate broker to convey 
it at a stated price and terms to a prospective purchaser 
from whom the broker was to receive his commission. 
The owner refused to convey the real estate to such 
purchaser who was able and willing to take and pay 
therefor. The court held that the plaintiff was entitled 
to recover from the owner upon the original contract 


1 At page 545 of the opinion in Eells Bros. v. Parsons, supra, the court 
said: 

“The action is for breach of defendant’s contract, and not for the com¬ 
missions from the landowner. To the latter, the plaintiff was not entitled, 
for the reason that through defendant’s fault, as it alleged, it had not 
earned them. It is for damages for defendant’s breach of contract to do 
as he agreed in purchasing and paying for the land which so well suited 
him that he entered into a contract for its purchase, which it is charged 
he, without cause, refused to perform. If plaintiff were attempting to 
recover a commission for the sale of the land he should be defeated, for 
defendant never promised him this. What he (defendant) did agree to do 
was to purchase the land which suited him, thus enabling plaintiff to earn 
its commission. The parties understood when they made the contract 
what plaintiff’s damages would be in the event defendant failed to perform 
it. In other words, loss of plaintiff’s commission was within the contem¬ 
plation of the parties in the event of defendant’s failure to perform.” 
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between the plaintiff and such owner, and that the meas¬ 
ure of plaintiff’s damages was the amount of commis¬ 
sion he would have received from the purchaser had 
defendant complied with his contract.* 

“The applicable rule of law was stated by the Su¬ 
preme Court in Howard v. Stillwell & Bierce Mfq. Co., 
139 U. S. 199, 206,11 S. Ct. 500, 503 (35 L. Ed. 147), as 
follows: 

“ * * Profits which would have been realized 

had the contract been performed, and which have been 
prevented by its breach, are included in the damages 
to be recovered in every case where such profits are 
not open to the objection of uncertainty or of remote¬ 
ness, or where from the express or implied terms of the 
contract itself, or the special circumstances under which 
it was made, it may be reasonably presumed that they 


2 At page 604 of the opinion in Atkinson v. Pack, supra, the court said: 

“This action is brought not to recover commissions out of defendant, 
for it was expressly stipulated that defendant was to receive $25,000 net 
for the land, and that plaintiffs must look to Harding for their commis¬ 
sions. But the action is brought to recover damages for the non-perform¬ 
ance of a contract, the evidence of which was in writing, made with plain¬ 
tiffs that defendant would sell the said land to Harding at the price stated. 
The defendant seems to admit that there was a breach of contract on his 
part with some one, but he contends that it was with Harding and that 
the latter is the party responsible to plaintiffs for their commissions. But 
there were plainly two contracts made by plaintiffs, the one with defendant, 
the effect of which was that plaintiffs would provide a purchaser of the 
land at the agreed price, commissions to be paid by the purchaser; the 
other with the purchaser, that he would pay the plaintiffs’ commissions 
upon the conclusion of the sale. 

“If through the negotiation of plaintiffs the parties had been brought 
together and had concluded the trade between them, the plaintiffs would 
have been entitled to their commissions from Harding, the purchaser, 
according to the terms of their contract. But this action is for damages, 
the gravamen of the charge is that defendant committed the wrong and 
injury upon plaintiffs by a refusal, without cause, to comply with his 
contract with plaintiffs to sell the land to plaintiffs’ principal, 'with the 
distinct understanding that plaintiffs were to be compensated by the pur¬ 
chaser. The natural effect and consequence of this refusal by defendant 
was the loss by plaintiffs of their commissions, and, in arriving at the 
measure of damages, his Honor (trying the case by consent without jury) 
considered the amount of commissions agreed upon.” 
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were within the intent and mutual understanding of 
both parties at the time it was entered into.’ 

“In the instant case the sole benefit which Calkins 
could possibly derive from the contract sued on was the 
commission which he might earn and receive from the 
lessor of the premises.” 

In the case of Cavender v. Waddingham, supra, cited in 
the Calkins case, the court in its opinion stated (p. 553): 

“The first question at which our attention is directed 
is whether, upon the facts stated, the plaintiffs had any 
right of action against the defendant? It is argued that 
they had none, because it was expressly stipulated that 
their commissions were to be paid by the Messrs. 
Scudder, and not, in any event, by the defendant; that 
this is an attempt to hold a party responsible for vio¬ 
lating his contract, not with the party suing, but with 
a third party—the defendant here having violated none 
except that made through the plaintiffs, Messrs. Scud¬ 
der. But this argument ignores the prominent fact that 
there were two distinct contracts. One was made by 
defendant, through his agents, in the purchase of the 
property. The other was made with the agents, in 
securing their services to bring about the purchase. 
The latter is the subject of the present suit. 

“When the plaintiffs were employed by the defend¬ 
ant to effect a purchase for his benefit, they undertook 
to do so for a consideration, which was clearly under¬ 
stood. This was that, in the event of success, they were 
to be compensated according to the usages of their 
business, by a percentage upon the amount of purchase 
money. The defendant said to them in effect: ‘You pro¬ 
cure the consent of the property owners to sell to me 
upon the terms indicated. I undertake, on my part, to 
consummate the trade by paying the purchase money, 
so that you will realize your commissions. ’ The defend¬ 
ant’s undertaking to take and pay for the property, so 
that plaintiffs would get their compensation, was as 
emphatic and as binding as if he had agreed to pay the 
commissions himself. Can he deliberately violate that 
obligation, and then set up his own dereliction as a 
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reason why the other contracting parties shall lose their 
earnings? It is here urged that, in ‘no event, was the 
defendant to pay the commissions’. But that was a 
condition of the contract, and, like all other conditions, 
was based on an assumption that the terms of the con¬ 
tract would be performed. When the defendant failed 
on his part, the whole was annulled. The plaintiffs 
then sue him for the commissions, or their equivalent, 
not because the contract holds him to their payment, but 
because by his violation of the contract, he has de¬ 
stroyed its obligatory force, and deprived the plaintiffs 
of the fruits of performance on their part; wherefore 
they are entitled to such a recovery in damages as will 
restore what the defendant has unlawfully compelled 
them to lose through his non-performance. The de¬ 
fendant can hardly say to the plaintiffs, ‘I have violated 
my contract; therefore, I hold you to its exact terms. ’ 
It is very clear, in our view, that the petition shows a 
complete cause of action.” 

II. 

At the close of plaintiff’s case defendant moved for a 
directed verdict. The motion was overruled. This motion 
was renewed at the close of all of the testimonv and was 
again overruled. The action of the trial court in refusing 
to grant said motions has been assigned as error. The 
plaintiff established its case by a fair preponderance of the 
evidence. On the motions for directed verdict the plaintiff 
was entitled to the benefit of all inferences, presumptions 
and deductions that might reasonably be drawn from the 
facts adduced. Gunning v. Cooley, 281 U. S. 90, 94. The 
motions were properly denied. 

III. 

In its declaration the plaintiff alleged a contract of em¬ 
ployment by the defendant; in his plea the defendant spe¬ 
cifically denied such employment. In its proof the plaintiff 
established the employment; in his defense the defendant 
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denied such employment. By its judgment the court found 
that the employment had been established. Now, however, 
in his brief, the defendant still argues that there was no 
employment or privity of contract. He apparently con¬ 
fuses the contract of employment and its consequences, 
with the contract of purchase and its consequences. This 
is well illustrated by defendant’s quotation from Brockway- 
Mecklenburg Co. v. Hilderman et ah, 90 Mont. 317, 2 P. 
(2) 1018,1019. It will be noted that in that case there was 
no employment of the real estate broker by the purchaser. 
Following the language quoted by the defendant from the 
Brockway case the court, continuing its opinion, says: 

“Decisions in the cases of Livermore v. Crane, 26 
Wash. 529, 67 P. 221, 57 L. R. A. 401; Atkinson v. 
Pack, 114 N. C. 597, 19 S. E. 628; Eells Brothers v. 
Parsons, 132 Iowa 543, 109 N. W. 1098, 11 Ann. Cas. 
475 and Cavender v. Waddingham, 2 Mo. App. 551, are 
not at variance with the views herein expressed for in 
each of those cases it appears that the intending pur¬ 
chaser was the employer of the broker in consequence 
of which there was at least an implied contract between 
them that the purchaser would fulfill his agreement 
with the landowner so as to enable the broker to earn 
his commission. In each case there was a contract be¬ 
tween the intending purchaser or a request by him for 
the broker’s services; and in each case a recovery was 
allowed on this contract, or upon an implied contract 
for services rendered to the defendant, and not upon 
the contract of purchase, though the loss of commis¬ 
sions may have been fixed as the proper measure of 
damages.” 

Defendant also quotes from Grossman v. Herman, 266 
N. Y. 249, 194 N. E. 694, 695, but defendant fails to point 
out that in that case there was not only no employment of 
the broker but also no binding, written contract of purchase. 

In Danciger Oil £ Refining Co. v. Way man, 169 Okla. 536, 
97 A. L. R. 854, cited without comment in defendant’s brief, 
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the court upheld the right of a broker to recover from a 
defaulting purchaser the amount of commission it would 
have received but for the default. 

The instant case is strikingly similar to the facts, issues 
and law presented in the case of Giovannoni v. Waple & 
James, Inc., a Corporation, now pending in this Court (No. 
7163) and the Court is respectfully referred to the addi¬ 
tional authorities therein presented. 

IV. 

In connection with the question of the forfeiture of de¬ 
posit, defendant again overlooks two important facts: (1) 
that the plaintiff’s action is predicated upon the agreement 
of employment and its right to damages from the defend¬ 
ant; and (2) the fact that the seller, Armentrout, specifically 
testified that he had not declared a forfeiture (R. 13), not¬ 
withstanding the written request of defendant’s counsel 
that he declare such a forfeiture (R. 13). The defendant 
argues that because Armentrout had not returned the de¬ 
posit but had held it “nearly three months after the date 
of performance fixed by the contract” his actions “indi¬ 
cate a forfeiture”. The mere retention of the deposit does 
not of itself overcome the positive and uncontradicted testi¬ 
mony of the seller that he had not declared a forfeiture. In 
Sheffield v. Stone, 66 W. L. R. 488 (decided April 25, 1938), 
where the deposit in question had been held for about seven 
months, this court questioned the dictum in Barnette v. 
Sayers, 53 App. D. C. 169, 171, 289 Fed. 567, “that the 
seller’s mere retention of the money ‘forfeited’ it in such 
a sense as to relieve the defaulting purchaser, by reason of 
the option clause, from other liability.” 

V. 

Defendant’s written agreement to purchase contained the 
provision: “Examination of title, tax certificate, convey- 
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ancing, notary fees and all recording charges, including 
those for purchase money trust, if any, are to be at the 
cost of the purchaser who hereby authorizes the undersigned 
agent (plaintiff) to order the examination of title and to 
prepare all necessary deeds of conveyancing.” The con¬ 
tract also provided that settlement was to be made within 
thirty days from the date of acceptance of the agreement 
and that such settlement was to be made at the office of the 
agent or of the title company searching the title. Mr. 
Throckmorton testified (R. 12) that pursuant to the author¬ 
ity aforesaid he ‘‘promptly” ordered the examination of 
title, etc.; that this was done prior to the time he first 
heard that defendant had decided not to perform accord¬ 
ing to his contract and that the title company had made a 
charge against the plaintiff of $51.50. These charges con¬ 
stituted the basis of the second count of plaintiff’s declara¬ 
tion. The defendant offered no testimony to refute these 
charges and the trial court properly found that plaintiff 
had sustained the burden of proof as to the same. 

Conclusion. 

Plaintiff’s employment has been established; plain¬ 
tiff’s fulfilment of its obligations thereunder has been ad¬ 
mitted; the unjustified breach by defendant is conceded; 
plaintiff’s loss of commission and its expense for title ex¬ 
amination, etc., is unquestioned. It is respectfully sub¬ 
mitted therefore that there was no error in the judgment 
below, and the same should be affirmed. 

Respectfully submitted, 

Louis Ottenberg, 

H. Max Ammerman, 
Investment Building, 
Washington, D. C., 
Attorneys for Defendant in Error. 
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1ST THE 


United States Court of Appeals for the 
District of Columbia 


No. 7174. 


WILLIAM OLSON, 
Plaintiff in Error, 
v. 

WM. M. THROCKMORTON, INC., 
Defendant in Error. 


REPLY BRIEF FOR PLAINTIFF IN ERROR. 

The plaintiff (Defendant in Error) in its statement 
of facts omits all reference to the exhibits which it 
offered in evidence and which form part of the record. 
In so doing it avoids the embarrassment of contradict¬ 
ing the testimony of its president both with reference 
to obtaining a loan commitment from Travelers In¬ 
surance Co. and with respect to the expenses allegedly 
incurred. In addition, the inconsistence of the charge 
in Plaintiff’s Exhibit No. 4 (Add. to R. 9) for pre¬ 
paring the alleged trust for Travelers Insurance Co. 
with the fact that the loan was never secured (Plain¬ 
tiff’s Ex. No. 2, Add. to R. 7-8), is not emphasized by 
such omission. Doubtless, also, Plaintiff’s Exhibit No. 
1 (Add. to R. 2-5) might better be ignored from plain¬ 
tiff’s standpoint. The fact remains, however, that the 
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exhibits have controlling effect as evidence in this 
case. 

The testimony of plaintiff’s president, Throckmor¬ 
ton, is further weakened when he states that he ac¬ 
quainted the defendant with the difficulties he had in 
inducing the owner to accept defendant’s offer (Brief, 
p. 2). He had previously admitted (R. 11) that he 
first saw defendant after the written contract had been 
executed. Furthermore, Russell, plaintiff’s salesman, 
claimed credit for getting the contract through at such 
a low figure (R. 11). The written contract was signed 
by Russell, in behalf of the plaintiff, and by both the 
defendant and the owner, all on the same day, from 
which it might well be inferred that nobody had much 
difficulty in securing the owner’s signature. 

Both Russell and Throckmorton testified that each 
had requested defendant to pay plaintiff $100. Defend¬ 
ant’s testimony as to the different reasons given him 
for the request is attacked on the basis that it is in¬ 
conceivable that plaintiff would sell a house without 
compensation (Brief, p. 5). Defendant was simply 
stating what Russell and Throckmorton had told him; 
he was not attempting to vouch for the plausibility 
thereof. We readily agree with the plaintiff that it is 
inconceivable that it should sell a house without com¬ 
pensation, but hardly more inconceivable than some 
of the testimony of plaintiff’s witnesses, the authors 
of the statements to defendant. 

Whether through inadvertence or otherwise, the 
statement of facts in plaintiff’s brief fails to mention 
that all of the houses shown the defendant were listed 


3 


for sale with the plaintiff by the respective owners—a 
most important fact in view of plaintiff’s claim of em¬ 
ployment by the defendant. 

The principal case relied upon by plaintiff is Cal¬ 
kins v. F. W. Woolworth Co., 27 F. (2d) 314 (C. C. A. 
6), which it would have this Court believe involved a 
comparable situation, under similar facts. Since such 
emphasis has been given the Calkins case, it might be 
helpful to the Court to draw certain comparisons. Cal¬ 
kins was a real estate broker in Omaha, Nebraska, 
specializing in the negotiation of long term leases on 
downtown business properties. The services which 
Calkins was to perform for the Woolworth Company 
are well distinguished from the services of the plain¬ 
tiff in the instant case by the following quotation from 
the opinion of the Court, at page 317 of 27 F. (2d): 

“The services which Calkins agreed to render 
under the alleged contract went further than the 
ordinary gratuitous services usually rendered by 
real estate brokers, in that Calkins obligated him¬ 
self, not only to search for a location suitable to 
the Woolworth Company’s desires, but to first 
submit to the Woolworth Company in preference 
to any other client all such locations found.” 
(Italics supplied.) 

In the case at bar the plaintiff already had listed for 
sale, all of the houses which were shown defendant 
and was accordingly employed by the respective own¬ 
ers thereof. In the Calkins case the plaintiff had to 
search for a suitable location. In the Calkins case it 
appears that Calkins had been searching for a lease 
which might be suitable to the defendant for two or 
three years, instead of 48 hours as in the present case. 
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Furthermore, in the Calkins case the defendant actual¬ 
ly leased the premises which Calkins had located, but 
negotiated the lease through another broker. In other 
words, it appeared to be a deliberate attempt on the 
part of the defendant Woolworth Company, not only 
to secure the benefits of Calkins’ services, but to de¬ 
prive him of his commission. Such unconscionable con¬ 
duct by the Woolworth Company could not be sanction¬ 
ed by the Court. It might well be supposed that this 
feature of the case was the dominating reason for 
the Court's decision. Of course, no comparable situa¬ 
tion appears in the instant case. 

The liberal quotations from other cases which ap¬ 
pear in Calkins v. Woolworth Co., supra, have been 
amplified by plaintiff in its brief. Those cases have 
been so ably and authoritatively distinguished from 
one which involves a suit for damages by a real estate 
agent or broker against a defaulting purchaser for lost 
commission, as to require no further discussion. See 
quotation from Brockivay-Mecklenburg Co. v. Ililder- 
man, et al, 90 Mont. 317, 2 P. (2d) 1018, 1019, in de¬ 
fendant’s principal brief, pp. 7-8. 

Danciger Oil & Refining Co. v. Way man, 169 Okla. 
536, 97 A. L. R. 854 is of no help to plaintiff. It is 
true, as plaintiff states (Brief, pp. 13-14), that recovery 
was allowed in that case, but the distinction between 
the facts in that case and those of the case at bar, as 
well as the law applicable thereto, appears clearly in 
the following excerpts from the opinion at page 857 of 
97 A. L. R. : 

“We find no fault with the authorities cited 
by defendant holding that a broker cannot recover 
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from a prospective purchaser for loss of commis¬ 
sion by reason of failure of a prospective purchas¬ 
er to comply with his contract of purchase on the 
theory that there is no privity of contract between 
the broker and prospective purchaser, when the 
cause of action is based upon a contract between 
the seller and the prospective purchaser; but this 
general rule of law is not applicable where the 
prospective purchaser by contract with the broker 
has agreed to pay the commission * * *. 

“* * * and there is evidence to support the con¬ 
tention that the defendant agreed with the plaintiff 
to buy the oil and gas lease in question and pay the 
plaintiff as a real estate commission the sum of 
$2500.00.” 


In a desperate attempt to bring this case within the 
rules laid down by those authorities, plaintiff contends 
that there were two contracts in the case at bar (1) 
a contract of employment between the defendant as 
principal and the plaintiff as agent and (2) a contract 
between the owner of the house as seller and the de¬ 
fendant as purchaser. Such contention ignores com¬ 
pletely the written contract (Plaintiff’s Exhibit No. 1, 
Add. to R. 2). That contract manifestly embodies all 
agreements and understandings between the plaintiff, 
the defendant and the owner of the house. It furnishes 
authorization by the defendant to the plaintiff to make 
arrangements for the transfer of title; it provides for 
the payment of commission to the plaintiff, as agent, 
by the seller; and it provides for the eventuality of a 
default by the purchaser. The contract is a standard 
form, prepared by the plaintiff, a member of the Wash¬ 
ington Real Estate Board. The provisions for con¬ 
tingencies and, specifically, the choice of remedies to 
the seller in the event of default by the purchaser, no 
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doubt explains the absence of decisions of this Court 
to serve as precedents. 

It would have helped plaintiff’s position measurably 
if, in connection with each of the authorities relied up¬ 
on, it could have shown that the written contract 
contains substantially the same provision for con¬ 
tingencies. 

Under plaintiff's contention, the provision for liqui¬ 
dated damages, in which event one-half of the deposit 
goes to the plaintiff, would be meaningless. The con¬ 
tract leaves no room for doubt that in the event the 
seller declares a forfeiture of the deposit the purchaser 
is freed of all liability under the contract and, upon the 
payment to, or retention by, the plaintiff of one-half of 
said deposit, the plaintiff’s claim for compensation is 
satisfied. Yet if plaintiff’s contention is sound it could, 
nevertheless, recover from the defaulting purchaser by 
way of damages for lost commissions. 

Plaintiff urges, however, (Brief, p. 14) that no for¬ 
feiture has been declared by the seller and cites Shef¬ 
field v. Stone. 66 W. L. R. 488, in support of the propo¬ 
sition that the mere retention of the deposit by the 
seller does not constitute a forfeiture. In that case this 
Court was considering whether liquidated damages or 
actual damages obtained, and in connection with an 
action to establish actual damages the retention of the 
deposit was held not to be inconsistent. In the absence 
of some step by the seller to establish actual damage 
or to require specific performance, the retention of the 
deposit by the seller might well be construed as an elec¬ 
tion to claim liquidated damages. Such is the situation 
here. 
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Plaintiff does not answer the defendant’s argument 
that even if it be held that there had been no forfeiture, 
there could be no recovery since the action would be 
premature. Pending the choice of remedies by the sel¬ 
ler, under the written contract, neither the rights of 
the plaintiff nor the liability of the defendant there¬ 
under can be ascertained. Plaintiff cannot assert rights 
under the written contract in a manner repugnant to 
its terms without doing violence to a fundamental rule 
of law. Even if plaintiff could maintain such a suit as 
this, therefore, as a condition precedent it must allege 
and prove that the seller had elected and pursued his 
remedy under the contract and, as the result thereof, 
plaintiff had been damaged. 

It is appropriate to point out that, if plaintiff’s posi¬ 
tion is sound, a person would talk to a real estate sales¬ 
man or look at a new house at his peril. It would be no 
more fallacious to permit a clothing salesman, working 
on a commission basis, to recover against a purchaser 
of a suit of clothes, who later returns it, for loss of his 
commission. 

For good measure the plaintiff argues that at the de¬ 
fendant’s request it performed additional services af¬ 
ter the contract had been executed by all parties, such 
services consisting of inducing the owner to repaint 
the basement floor of the house and making arrange¬ 
ments for a different means of financing the house. 
Surely, there is no possible connection between the per¬ 
formance of such services and the basis of plaintiff’s 
suit unless it be an attempt to bolster what may have 
been recognized as a weakness in plaintiff’s claim. 
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It is to be noted, in passing, that plaintiff now feels 
that the “instant ease is strikingly similar to the facts, 
issues and law presented in the case of Giovannoni v. 
Waple & James, Inc., a corporation, now pending in 
this Court (No. 7163)”. This is quite different from 
the view, expressed in opposing the granting of the 
Writ of Error, that a comparison of the two cases “will 
render apparent great dissimilarities.” (Objections 
to Allowance of a Writ of Error, p. 3) 

It is respectfully submitted that plaintiff has failed 
to justify the action of the Court below and accordingly 
the decision should be reversed. 

Respectfully submitted, 

STANLEY WORTH, 

Munsey Building, 

Washington, D. C. 

Attorney for Plaintiff in Error. 








